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TAXATION ADMINISTRATION BILL 2001 
Committee 

Resumed from 5 December.  The Deputy Chairman of Committees (Hon Simon O’Brien) in the Chair; Hon Nick 
Griffiths (Minister for Racing and Gaming) in charge of the Bill.  

Progress was reported after clause 89 had been agreed to. 

Clause 90:  Entry of premises - 
Hon NICK GRIFFITHS:  I move -  

Page 59, lines 3 and 4 - To delete “given the investigator prior authorisation in writing to do so” and 
insert instead - 

authorised the investigator to do so  

This amendment and the following amendment relate to the same area of policy.  Instead of giving the 
investigator prior authorisation in writing, it is proposed that the commissioner authorise the investigator.  The 
next amendment I foreshadow moving if this amendment is carried would enable there to be proper 
accountability by ensuring that the commissioner made and kept a record of the circumstances of the particular 
case.   

Clause 90 relates to the power to enter premises.  If the entry were limited to a degree, it would provide 
inflexibility in how the commissioner and his investigators function.  The Government believes that proper 
accountability is needed, which will be dealt with by the second amendment, as well as flexibility so that if the 
need arises, the matter can be dealt with, for example, over the telephone.  Telephone accountability, followed 
by the keeping of an official record, is not unusual and it is fairly reasonable.  I understand there is a similar 
power under the First Home Owner Grant Act.  I think members are aware that restraining orders can be applied 
for over the telephone.  This amendment, if it is agreed to by the Committee of this House, and the subsequent 
amendment will enable that proper balance between flexibility and accountability.  

Hon GEORGE CASH:  The amendment moved by the minister is contrary to the position put by the committee.  
Clause 90 deals with the powers for the entry of premises by investigators.  Everyone in this Chamber will 
accept that it is a very serious matter to enable an investigator to enter someone’s residential or business 
premises without a warrant.  In fact, entry to premises without a warrant is usually reserved for the most serious 
of matters; that is, matters that are not necessarily in the class of protection of revenue but relate to the protection 
of life or property when it is reasonably believed that a criminal act has been or is being carried out.  That might 
warrant a person being able to enter someone’s premises without a warrant, but the committee believes that at 
the very least the investigator should have prior authorisation from the commissioner.   
The minister said that the First Home Owner Grant Act 2000 contained a similar clause.  I do not doubt that a 
similar clause exists, but that does not make it right.  On reflection, if I had my time again on the First Home 
Owner Grant Act, I certainly would never have agreed to that proposition.  In fact, the reason for a provision in 
the First Home Owner Grant Act to enable someone to enter premises would have been that it was believed that 
someone was attempting to claim a grant under fraudulent circumstances.  We do not need to go into that, 
because that does not matter.  All I am saying is that that, in itself, is hardly a circumstance in which someone 
should be allowed to enter premises without a warrant.   
Clause 90 of the original Bill, which is headed “Entry of premises”, states in subclause (2)(c) -  

if the investigator believes, on reasonable grounds, that it is urgently necessary to do so in order to 
prevent the destruction of or interference with relevant material . . .  

The committee was concerned about the words “on reasonable grounds”.  It is true that the courts have 
considered the words “reasonable grounds” in the past and have related those words to the context in which they 
are applied.  However, there might be a number of interpretations by officers in the field, investigators in 
particular, as to what “reasonable grounds” might be.  The committee believed that investigators in the field 
might be over ambitious in their attempt to try to secure documentation and that at the very least the 
commissioner should personally authorise an entry without a warrant or without consent.   
We are dealing with people’s liberties.  All too often this House, because of convenience, gives away people’s 
liberties and rights.  We have had some occurrences of that in recent times.  Without going into the detail, the 
National Crime Authority (State Provisions) Amendment Bill gives away considerable rights of individuals.  It is 
too easy for us to agree to this situation.  In the case of serious criminal acts, I accept that there is a need at times 
for people to enter premises without a warrant.  However, I do not believe the protection of documents is such a 
serious criminal act as would warrant investigators entering a person’s premises without a warrant.  Clause 91 
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refers to an investigator being able to enter premises and, if necessary and if authorised to do so by the 
commissioner, breaking open anything on the premises.  That is going all the way.  I have said before that this 
Bill is not at all about equity.  This clause is again a clear example of that.  It is total inequity.  The balance is 
always in favour of the commissioner, and damn the poor taxpayer, because he does not count.  In my book, not 
only do taxpayers count but people count.  I do not believe that in respect of the issues raised in clause 90 
investigators should be able to enter premises without a warrant and without the prior authorisation of the 
commissioner.  In that regard, we do not accept the watered-down version put forward by the minister.   

Hon NICK GRIFFITHS:  What the Government is proposing in the first amendment combined with the second 
amendment to clause 90 is that the commissioner will give authorisation and record that authorisation -  

Hon George Cash:  Prior to the event, or just authorisation? 

Hon NICK GRIFFITHS:  Authorisation. 

Hon George Cash:  Across the phone, not in writing? 

Hon NICK GRIFFITHS:  Authorisation.  However, that is in the circumstance of clause 90(2)(c), which is not in 
general terms but is in the following terms -  

if the investigator believes, on reasonable grounds, that it is urgently necessary to do so in order to 
prevent the destruction of or interference with relevant material . . . 

Hon GEORGE CASH:  It is fine for the minister to quote clause 90(2)(c), but he forgets to quote clause 90(3), 
which reads - 

The investigator must not exercise the power set out in subsection (2)(c) unless the Commissioner has, 
in the particular case, given the investigator prior authorisation in writing to do so. 

That is the point we are making. 
Hon NICK GRIFFITHS:  The proposed amendment would have subclause (3) read - 

The investigator must not exercise the power set out in subsection (2)(c) unless the Commissioner has, 
in the particular case, authorised the investigator to do so. 

There is therefore authorisation, but the process involves the view of the investigator that something is urgently 
necessary to prevent destruction or interference with relevant material.  That is the basis of the authorisation on 
the part of the commissioner.  The next proposed amendment moves on to the effect that the commissioner must 
record that in writing.  That is considered to be a proper process and is a proper balance.  The original Bill dealt 
with matters differently, but we are not dealing with the original Bill; we are dealing with the Bill as amended by 
the Committee and to which I am proposing certain amendments. 
Hon PETER FOSS:  I think the problem the Committee has relates to what the officer might think is urgently 
necessary to enter a premises.  What the commissioner and the officer think is urgent is deemed to be sufficient.  
It is enough that the officer has formed an opinion, provided that he phones the commissioner and gets the okay.  
The problem is that it is not a very rigorous process.  What we are saying is that if all that is at risk is the 
revenue, it is hard to see where one could justify an investigator wandering around and deciding after he leaves 
the office that he must enter some premises.  I hope the way revenue officers will work is that they will form the 
view that they need to search premises.  They might also form the view that people might hide material if they 
do not go in and surprise them.  I would be surprised if the investigator were also surprised.  He will not be 
wandering down the street and suddenly say, “Hang on, I think there are some revenue documents in there.  I had 
better go in and immediately seize them.” 
Hon George Cash:  “’ello, ’ello.” 
Hon PETER FOSS:  Yes, although he is not a policeman.  I am a bit worried that revenue officers even think 
they need the power.  I certainly would not want to give that power over the phone.  I do not believe that the 
situation we are talking about is one in which we should be taking away a fairly fundamental assumption, which 
is that an officer should not go charging into a person’s premises uninvited.  If an officer is to do it, it should be 
something that is carefully thought about and agreed to at the highest level beforehand.  The alternative is that 
there will be some keen revenue officer out there who will phone and say that the situation is urgent and that he 
must have the authorisation.  The commissioner must then record it after the event, but the person will already 
have had his premises entered. 
I am having a little trouble putting this into what I would see as a reasonable perspective for why we should be 
doing it.  I generally believe that the appropriate thing to do is to get the authorisation in writing.  I am sure that 
we could put up theoretical examples of how it should happen, but it worries me that the processes are such that 
they contemplate the idea of a revenue officer leaving his office and proceeding to some premises and only then 
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deciding that he will need to go in without permission.  That seems to me a little improbable.  If that did happen, 
that would be fine.  However, I would not want to establish a process that would assume that could happen.  I 
would rather that a process were established that made it difficult to get approval and caused officers to think of 
everything they might need to do before they left the office.  The occupants would be alerted once the officers 
had arrived, so it would then be an urgent matter.  It might become urgent simply because it was thought of in 
advance.  We are not dealing with a situation involving someone’s liberty and in which police must enter a 
premises because someone had threatened to kill someone or that if someone did not act, irremediable personal 
injury could be caused.  It would mean that if officers had thought before leaving their office, they would have 
with them a piece of paper that would provide authorisation of entry in case the subjects had been alerted that the 
officers were on their way and the occupants started burning boxes.  Surely that is the proper way to do things 
rather than by this provision.  

I think that even customs and excise officers need a little piece of paper before they go out.  If I recollect 
correctly, I once had an important case that involved excise officers who marched into one of my client’s offices 
and took away the entire contents of the office.  The officers at least had a piece of paper that they could not 
have obtained without doing certain things before they left their office.  Nonetheless, we went to the Federal 
Court and had that little piece of paper set aside.  Revenue officers can occasionally be zealous in pursuit of 
revenue.  A bit of preparation before they leave their office would not be a bad idea. 

Hon DEE MARGETTS:  The definition of investigator is a person appointed to be an investigator under clause 
11, which reads -  

(1) The Commissioner may appoint a person to be an investigator for the purposes of the taxation 
Acts.   

(2) The Commissioner is to issue an identity card to each investigator.  

(3) An identity card must - 

(a) include a statement to the effect that the person identified by the card is an 
investigator . . .  

(b) include a photograph of the investigator. 

Nothing in the Bill provides that that person must be a permanent employee of the Office of State Revenue.  It 
could mean that from time to time private investigators might be contracted to undertake investigations.  From 
any reasonable person’s point of view, if there appeared to be a risk that documents would be hidden, destroyed 
or whatever, and if the nature of that case were known, the investigator - an employee or someone contracted 
who has a photographic pass - should have something in writing from the Commissioner of State Revenue, but 
not retrospectively or in a general sense.  The investigator should explain to the commissioner the circumstances 
of the case so that, if necessary, he would have authority to enter the premises.  That seems to be reasonable.  
That obviously would mean that the investigator would not necessarily need a warrant for a particular day; 
however, the case would have been presented to the commissioner in advance with reasonable evidence that the 
matter was urgent.  Everybody would have some protection.  Perhaps the minister could clarify what powers 
exist now.  I understand that this is a step forward from the previous position. 
Hon PADDY EMBRY:  I see this as a potentially draconian measure.  History shows that the two most hated 
sections of society are tax collectors - particularly state tax collectors - and money lenders.  In most cases huge 
sums of money are not involved; yet legislation seeks to provide that a tax collector or the agent can enter 
premises on the basis of a relatively small amount of money.  I do not believe such draconian action should be 
required.  At the very least, the circumstances in which some action would take place should be limited.  I am 
horrified that this action could be taken.  In a ridiculous scenario, an investigator could enter a premises over a 
matter concerning $15. 
Hon NICK GRIFFITHS:  It may surprise honourable members to understand that what is being proposed by the 
Government is a greater limitation on the power of the commissioner and those working for him than currently 
exists.  For example, under the Bill, the power to give authority cannot be delegated.  That is clear from clause 
10.  Page 121 of the report of the Standing Committee on Legislation sets out the different sections that apply for 
each of the revenue-raising Acts.  These are section 9 of the Land Tax Assessment Act, section 40 of the Debits 
Tax Assessment Act, section 45 of the Pay-roll Tax Assessment Act and section 7 of the Stamp Act.  The 
provisions in those Acts are not the same.  One of the primary purposes of this exercise is to provide uniformity 
in our state taxation regimes, so that if we are dealing with a different area of taxation, the same procedures will 
fundamentally apply.  I will provide an example from the Stamp Act.  I do not want to waste the time of the 
Committee by going through each and every taxing Act, because this was set out in the report of the Legislation 
Committee.  First, section 6(1) of the Stamp Act provides a power to delegate.  It states -  



Extract from Hansard 
[COUNCIL - Tuesday, 10 December 2002] 

 p4206a-4222a 
Hon Nick Griffiths; Hon George Cash; Hon Peter Foss; Hon Dee Margetts; Hon Paddy Embry; Hon Ray 

Halligan; Deputy Chairman 

 [4] 

The Commissioner may, by instrument in writing under his hand, delegate to the person holding the 
office of Assistant Commissioner or other officer of the staff assisting the Commissioner in the 
administration of this Act such powers, duties and functions as are conferred or imposed upon the 
Commissioner by or under this Act and which are specified in the instrument.  

This provides a limit on delegation.  Section 7 is headed “Powers of Commissioner in relation to entry and 
instruments and records” and states -  

(1) For the purposes of an inquiry under subsection (1a), the Commissioner - 

(a) shall at all reasonable times have full and free access to all buildings and places and to 
all records;  

(b) may take copies of or extracts from records referred to in paragraph (a); and 
It continues with paragraph (c).  Subsection (1a) states -  

The Commissioner may make enquiries - 

(a) into any matter arising in connection with the administration of this Act;  

What has been proposed in the new regime is significantly less draconian than this, but honourable members 
opposite and the member of the Greens (WA) are saying that it is outrageous.  If they think it is outrageous, 
perhaps they should consider the current law.  

Hon GEORGE CASH:  I also have a copy of the Stamp Act 1921.  I have read sections 6 and 7.  The fact is that 
the Legislation Committee considered the current powers that investigators have and, having regard to the 
rewriting of these Acts - that is, the administrative sections that are now to be part of the taxation legislation - the 
committee was of the firm opinion that authorisation in writing should be given by the commissioner prior to 
access being granted to an investigator when a warrant is not in place.  The minister can say what he likes.  We 
are trying to deal some reasonableness into the legislation.  That is what it is all about.  

Sitting suspended from 6.00 to 7.30 pm 

Hon RAY HALLIGAN:  I note that under clause 90 there are three different ways in which an investigator can 
enter the premises.  The first one is with the consent of the occupier; the second is in accordance with an 
authorisation conferred by a warrant; and, of course, the third one is when the investigator has reasonable 
grounds to do so.  One wonders why the authorisation, even in writing, would not be used on each and every 
occasion.  The warrant, of course, limits the investigator to some extent, because it must set out specifically what 
authorisation the investigator has, whereas if the investigator has reasonable grounds for concern, he can, under 
clause 91, undertake quite a number of functions, if I can put it that way.  I see from the minister’s proposed 
amendment that he is trying to take away the written authorisation.  However, as I said, why have a warrant, 
which of course is written, if that limits the investigator, and why not provide in each and every case a written 
authorisation by the commissioner? 

Hon NICK GRIFFITHS:  I refer the honourable member to the wording of clause 90(2)(c). 

Hon GEORGE CASH:  I understand the question that Hon Ray Halligan is asking.  It seems to me that the 
warrant, when issued, would set out the specific authority and the particular areas covered by the warrant.  It is 
not provided that the authorisation in writing should set out the specific terms and scope of the authorisation.  I 
think that was the point that Hon Ray Halligan was making.  The minister may wish to reply to that in due 
course.  Notwithstanding that, the Opposition has made its point about clause 90.  We believe that authorisation 
in writing should be obtained before access is gained to the premises.  The minister believes that the 
authorisation may be by way of a telephone call, as long as some record is kept of some oral authorisation.  We 
do not think that is satisfactory, and we will vote against the amendment.  

Amendment put and a division taken with the following result - 
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Ayes (9) 

Hon Kim Chance Hon Jon Ford Hon Louise Pratt Hon Ed Dermer (Teller) 
Hon Sue Ellery Hon Graham Giffard Hon Ljiljanna Ravlich  
Hon Adele Farina Hon Nick Griffiths  

Noes (15) 

Hon Alan Cadby Hon Paddy Embry Hon Dee Margetts Hon Bill Stretch 
Hon George Cash Hon Peter Foss Hon Norman Moore Hon Giz Watson 
Hon Robin Chapple Hon Ray Halligan Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon Murray Criddle Hon Barry House Hon Barbara Scott  

            

Pairs 

 Hon Ken Travers Hon John Fischer 
 Hon Tom Stephens Hon Frank Hough 
 Hon Kate Doust Hon Derrick Tomlinson 
  Hon Robyn McSweeney 

Amendment thus negatived. 

Clause put and passed. 

Clause 91:  Powers of investigator while on premises -  
Hon NICK GRIFFITHS:  I move -  

Page 59, lines 15 and 16 - To delete - 

except where the power of entry is exercised pursuant to a warrant under section 90(2)(b) 

The Government does not consider it appropriate that a justice of the peace have the ability to limit the powers of 
the commissioner with respect to investigations on residential premises.   
Hon GEORGE CASH:  As members would be aware, the clause sets out the powers of an investigator who has 
entered a premises using the powers of entry prescribed in the preceding clause.  The Legislation Committee 
took the view that if an investigator is to have the authority to break things open - as are the words in the clause - 
it should be made clear that prior written approval of the commissioner about the specific premises is required.  
That in part is included in clause 90, which has been agreed to by the Committee of the Whole.  In respect of the 
question of a justice of the peace having the capacity to issue a direction about an authorisation, we believe it is 
proper that the commissioner have regard for normal judicial functions.  I fail to see why the minister raises this 
issue, given that the Committee has agreed with the propositions that have been put forward to date.   
Hon DEE MARGETTS:  Clause 90(2)(c) states - 

if the investigator believes, on reasonable grounds, that it is urgently necessary to do so in order to 
prevent the destruction of or interference with relevant material, the investigator may enter the premises 
at any time without the consent of the occupier . . . 

That does not relate to breaking things open.  Therefore, the argument for that is different from that about 
destroying property.  Clause 90 is about preventing interference; that is, somebody burning or shredding 
something to get rid of it.  That is one thing.  Destroying or breaking furniture is a different thing altogether.  It is 
reasonable that the Legislation Committee’s recommendations be accepted.   
Amendment put and a division taken with the following result - 
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Ayes (9) 

Hon Kim Chance Hon Jon Ford Hon Louise Pratt Hon Ed Dermer (Teller)  
Hon Sue Ellery Hon Graham Giffard Hon Ljiljanna Ravlich  
Hon Adele Farina Hon Nick Griffiths  

Noes (16) 

Hon Alan Cadby Hon Paddy Embry Hon Robyn McSweeney Hon Barbara Scott 
Hon George Cash Hon Peter Foss Hon Dee Margetts Hon Jim Scott 
Hon Robin Chapple Hon Ray Halligan Hon Norman Moore Hon Giz Watson 
Hon Murray Criddle Hon Barry House Hon Simon O’Brien Hon Bruce Donaldson (Teller) 

            

Pairs 

 Hon Ken Travers Hon Frank Hough 
 Hon Tom Stephens Hon John Fischer 
 Hon Kate Doust Hon Bill Stretch 
  Hon Derrick Tomlinson 
Amendment thus negatived. 
Hon NICK GRIFFITHS:  The next amendment in my name to clause 91 deals with the same policy 
consideration that was dealt with by the Committee with respect to clause 90.  Therefore, I do not propose to 
move that amendment.  The Committee has already made its decision clear.  The next amendment in my name is 
to delete lines 20 to 23 at page 60.  It deals with the same policy issue as that on which the Committee has just 
voted.  Therefore, I do not propose to move that amendment.  The next amendment in my name is at page 61, 
after line 14, to insert the following subsection - 

(7) When the Commissioner gives an authorisation under subsection (1)(a), the Commissioner 
must make and keep a record of the circumstances of the particular case. 

This is similar to the second amendment in my name to clause 91 in that it deals with the same policy issue as 
the Committee has already decided with respect to clause 90.  Therefore, I do not propose to move that 
amendment or any other amendments to clause 91. 
Clause put and passed. 
Clause 93:  Use of force - 
Hon NICK GRIFFITHS:  There are two amendments to this clause in my name on the supplementary notice 
paper.  Those amendments are in the same terms as the amendments the Committee discussed with respect to 
clause 90.  It is the same policy issue.  I am clear about the Committee’s view in that regard, as the arguments 
have been put by both sides in the debate.  I do not propose to move either of the amendments standing in my 
name to clause 93. 

Clause put and passed. 

Clause 94:  Complying with information requirements - 

Hon NICK GRIFFITHS:  I move - 

Page 63, after line 5 - To insert the following subclause - 

(3) A person who claims, either on the person’s own behalf or on behalf of another 
person, to be excused from complying with a requirement under this Part to provide 
information or relevant material on the grounds that the information or material is 
protected by legal professional privilege commits an offence if the person knew, or 
could reasonably be expected to have known, that he or she does not have reasonable 
grounds for making the claim. 

This clause, if agreed to, would make it an offence for a practitioner to make a claim for privilege when he or she 
knew, or could reasonably be expected to have known, that there were no reasonable grounds to do so.  This 
follows the suggestion, made during consultation with the Law Council of Australia, that such a provision is 
reasonable.  In the Legislation Committee’s sixteenth report reference is made to the Department of Treasury and 
Finance’s response to questions dealing with the specific issue of the justification for the creation of the offence 
in clause 94.  The report at page 77 of appendix 3 states -  
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As a result of significant criticism, a suggestion from the Law Council of Australia made in a written 
submission to the Commissioner dated 6 April 1998 was adopted.  In that submission, the Law Council 
noted the following:  

It is important that these words in the report be placed on the record -  

“The EM does highlight a problem which could be addressed in other ways.  That problem is the 
absence of a process to determine the status of any disputed document.  This is a matter which should 
be addressed, and addressed in a way which protects the status of any communication until finally 
resolved.   

Further, outright abuses or claims of LPP - 

That refers to legal professional privilege -  

which have no reasonable foundation on any objective assessment and are made in an endeavour to 
obstruct or frustrate an investigation, might be made an offence . . .  

Such approaches address the real problem (assuming it exists) ie. they move against abuse, as opposed 
to using remedies manifestly out of step with the problem to be remedied - by an order of magnitude in 
this case.” 

There is considerable weight to the opinion of the Law Council in these matters.  Appendix 3 on page 78 of the 
committee’s report contains words provided by the Department of Treasury and Finance.  The report continues -  

In a further submission dated 29 June 1998, the Law Council again reiterated the above point under the 
heading “A sanction for abuse”.  This comment noted:  

“You will recollect the LCA flagged this issue on p34 of its April 1998 submission.  On the 
footing that an abuse briefly so as to frustrate SRD activities would constitute an offence under 
current revenue administration law, some consideration might be given to the proposition that 
LPP claims made without any reasonable foundation be made an offence.  It serves the same 
purpose as a more general obstruction offence and could raise the profile of the seriousness 
with which these matters should be dealt.  However, the LCA has not adopted any formal 
views on this issue which would raise important and serious matters for consideration.” 

The submission provided by the Department of Treasury and Finance then goes on to point out that as a result of 
those points, the proposed Bill - as it was at that stage - was altered so that there would be a targeted offence that 
would deal specifically with consequences for situations in which an actual abuse had occurred.  This 
amendment is in accord with that approach.  I suggest that, as the amendment proposes, if a person knew, or 
could reasonably be expected to have known, that he or she did not have reasonable grounds for making the 
claim of legal professional privilege, that should be an offence. 

Hon GEORGE CASH:  I will go back a little in history so that we do not confuse ourselves about the facts.  The 
minister has referred to the submissions from the Law Council of Australia in June and April 1998.  The minister 
does that because it is acknowledged by all members of the House that there has been a continuing consultation 
with a considerable number of parties for a long time - some say up to seven years, others say less.  Without 
question, the consultation was occurring in 1998.  What the minister does not say is that in the original Bill, 
clause 94 had just four subclauses and was headed “Complying with information requirements”, under division 
4, “General provisions”, of part 8.  Old clause 94(3) stated - 

A person is not excused from complying with a requirement under this Part to provide an official 
document on the grounds that the document is protected by legal professional privilege. 

The first Bill presented to the House by the minister would have wiped out legal professional privilege as it 
applied to official documents as defined in this Bill.  The committee, on hearing from a number of witnesses, 
was alarmed at that proposition; the witnesses were also alarmed.  Following the committee’s consideration of 
this clause it redrew clause 94 and proposed a new clause 94A, which has now been incorporated in the green 
Bill we are working from.  Clause 94A relates to legal professional privilege and sets out a series of processes 
that are required to determine whether a document has legal professional privilege attaching to it.  Interestingly, 
the final subclause of clause 94A states - 

(9) A person, either personally or on another’s behalf, who claims that legal professional privilege 
applies to a document, information or relevant material and who knows, or ought to know at 
the time that claim is made that it is false, misleading, or without substance, commits an 
offence. 
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Penalty: $20 000. 

The minister wants to delete all of new clause 94A and substitute - 

Hon Nick Griffiths interjected. 

Hon GEORGE CASH:  That is what is written on the Notice Paper. 

Hon Nick Griffiths:  I have not so moved. 

Hon GEORGE CASH:  I have clause 94A - 

Hon Nick Griffiths:  The honourable member would be well aware that I told him I was going to move the 
amendment I have just moved and that I was not going to do anything in respect of clause 94A.  The member is 
engaging in a debate which - 

Hon GEORGE CASH:  The minister told me that concerning clause 94.  I was not aware that he was not 
proceeding with his amendment to clause 94A. 

Hon Nick Griffiths interjected. 

The DEPUTY CHAIRMAN (Hon Jon Ford):  Order, members!  One person has the call at the moment and that 
is Hon George Cash.  The minister will get his chance in a minute. 

Hon GEORGE CASH:  I will confirm again that the minister told me that, in respect of clause 94, he intended to 
move what is shown on the supplementary notice paper as subclause (4).  

Hon Nick Griffiths:  I reminded you of that today.   

Hon GEORGE CASH:  Yes, the minister did. 

Hon Nick Griffiths:  That is what I have done.  I propose to vote for clause 94A as it stands.   

Hon GEORGE CASH:  I was working off this supplementary notice paper.  I was certainly not aware that the 
minister did not intend to move the amendment to clause 94A.  It happens to be one of the more serious issues 
that has come to hand in the whole debate. 
Hon Nick Griffiths:  It is the next matter coming up, but I think I have made myself clear now. 
Hon GEORGE CASH:  The minister has made himself clear, but he should not say that he told me about clause 
94A when he did not.  If he had told me, I would have acknowledged it without any trouble at all, because I do 
not believe in playing games.  The minister knows that I am trying to facilitate this matter in a reasonable way.   
Hon Nick Griffiths:  I accept that.  We had a conversation about this last Thursday at the end of yet another long 
week, and it was certainly my intention to inform you, and it was my understanding that I informed you, of what 
I was doing about the clause 94 issues.  In any event, I was not accusing you of doing anything wrong and I do 
not want you to have that impression.  The fact is that, as far as the Government is concerned, clause 94A stands.  
We wish the amendment that I have moved to pass so that there is a proper balance. 
Hon GEORGE CASH:  I am pleased to hear that clause 94A is to stand, because that will save me a lot of time.  
Again, I confirm to the Chamber that I was not aware of that last week.  Had I been advised, given that it is one 
of the three critical clauses that were discussed by the committee at length, I would not have prepared myself in 
the way that I have.  I was not only concerned but also almost angry that clause 94 would be removed.  I am 
pleased to know that it will not, because in its present form it makes a considerable lot of sense.   
In my speech during the second reading debate, I made some comments about the importance of legal 
professional privilege as it applies to clients.  It is obviously important to solicitors, but it is the client’s legal 
professional privilege and it is for the client, not the solicitor, to give away if he wants to.  Yet in the original Bill 
it was the solicitor, in the main, who would have been subject to the potential $20 000 penalty.  I also indicate to 
the Chamber that on 7 November this year, in the case of the Daniels Corporation International Pty Ltd v 
Australian Competition and Consumer Commission [2002] HCA 49, the High Court brought down a seven-nil 
decision on the question of legal professional privilege as it applies to section 155 of the Trade Practices Act 
1974.  I want to make clear what the High Court said about this issue, because the High Court of Australia 
attaches significant importance to the issue of legal professional privilege.  Paragraph 9 of a joint decision by 
Gleeson C.J., Gaudron, Gummow and Hayne J.J. states -  

It is now settled that legal professional privilege is a rule of substantive law . . . which may be availed 
of by a person to resist the giving of information or the production of documents which would reveal 
communications between a client and his or her lawyer made for the dominant purpose of giving or 
obtaining legal advice or the provision of legal services, including representation in legal proceedings.  
It may here be noted that the “dominant purpose” test for legal professional privilege was recently 
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adopted by this Court in Esso Australia Resources Ltd v Federal Commissioner of Taxation . . . in place 
of the “sole purpose” test which had been applied following the decision in Grant v Downs . . .  

Paragraph 10 states -  

Being a rule of substantive law and not merely a rule of evidence, legal professional privilege is not 
confined to the processes of discovery and inspection . . . and the giving of evidence in judicial 
proceedings . . .  Rather and in the absence of provision to the contrary, legal professional privilege may 
be availed of to resist the giving of information or the production of documents in accordance with 
investigatory procedures of the kind for which s 155 of the Act provides. 

That is the Trade Practices Act.  To continue -  

Thus, for example, it was held in Baker v Campbell, that documents to which legal professional 
privilege attaches could not be seized pursuant to a search warrant issued under s 10 of the Crimes Act 
1914 . . .  

Legal professional privilege is not merely a rule of substantive law.  It is an important common law 
right or, perhaps, more accurately, an important common law immunity.  It is now well settled that 
statutory provisions are not to be construed as abrogating important common law rights, privileges and 
immunities in the absence of clear words or a necessary implication to that effect.  That rule, the 
expression of which in this Court can be traced to Potter v Minahan . . . , was the foundation for the 
decision in Baker v Campbell . . . It is a rule which, subject to one possible exception, has been strictly 
applied by this Court since the decision in Re Bolton; Ex parte Beane . . . Cases in which it has since 
been applied include Bropho v Western Australia . . . , Coco v The Queen . . . and Commissioner of 
Australian Federal Police v Propend Finance Pty Ltd . . . The possible exception to the strict 
application of that rule was the decision in Yuill . . . 

In their decision the judges gave a clear indication that that was a matter they would be prepared to revisit if that 
proposition was put before them.   
That is part of a joint decision by four of the justices.  One other justice, McHugh J., said at paragraph 44 -  

Australian courts have classified legal professional privilege as a fundamental right or immunity . . . 
Accordingly, they hold that a legislature will be taken to have abolished the privilege only when the 
legislative provision has done so expressly or by necessary implication . . . Legal professional privilege 
describes a person’s immunity from compulsion to produce documents that evidence confidential 
communications about legal matters made between a lawyer and client or between a lawyer and a third 
party for the benefit of a client . . . The immunity also protects the disclosure of documents that record 
legal work carried out by the lawyer for the benefit of a client, such as research memoranda . . . The 
immunity embodies a substantive legal right.  Its operation is not limited to judicial or quasi-judicial 
proceedings . . . Where it applies, it may be used to refuse to produce documents that are the subject of 
a search warrant authorised by statute . . . or other extra-curial process as well as a subpoena issued 
under or discovery required by rules of court . . .  

I could refer also to the comments of Kirby J. and Callinan J., who also made a significant contribution to that 7-
0 decision.  The point I am making is that clause 94A as it now appears in the green Bill provides a better 
process in respect of documents for which legal professional privilege is claimed.  For instance, clause 94A(2) 
provides that a document that is claimed to be protected by legal professional privilege is to be separated from 
any other document and is to be retained in a sealed container to which must be affixed the name, address and 
contact details of the person making the claim, and is not to be viewed, accessed, or otherwise dealt with by the 
commissioner or an investigator for any purpose.  Clause 94A(5) states -  

The Commissioner may apply to the Supreme Court or a Judge -  

(a) for a declaration that legal professional privilege does, or does not apply, to a 
document, information or relevant material provided or acquired under this Part; 

(b) for an order to extinguish legal professional privilege where it applies to a document, 
information or relevant material, . . .   

There is no need for me to go through the balance of clause 94A, because it is a significant new clause.  The 
minister’s amendment to clause 94 is putting forward a proposition and states - 

A person who claims, either on the person’s own behalf or on behalf of another person, to be excused 
from complying with a requirement under this Part -  
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It is important that we recognise the words “under this Part”, because this subclause will relate to the whole of 
part 8, division 4 -  

to provide information or relevant material on the grounds that the information or material is protected 
by legal professional privilege commits an offence if the person knew, or could reasonably be expected 
to have known, that he or she does not have reasonable grounds for making the claim.   

I contrast those words with the words of clause 94A(9), which reads -  

A person, either personally or on another’s behalf, who claims that legal professional privilege applies 
to a document, information or relevant material and who knows, or ought to know at the time that claim 
is made that it is false, misleading, or without substance, commits an offence. 

Penalty: $20 000. 

Clearly the minister’s proposed amendment would water down the provisions of clause 94A(9).  For the reasons 
I have given, and without going into a great discussion, I indicate that we cannot accept the minister’s 
amendment. 

Hon DEE MARGETTS:  As Hon George Cash has indicated, we have already inserted in the new Bill that it is 
an offence to make a false claim, given that the minister has indicated that he will not remove clause 94A.  In 
effect, it would mean that the provision would be there twice, unless he was planning to move a subsequent or 
consequential amendment.  The minister’s original amendment would have been consequent upon clause 94A 
being deleted.  Unless he were to move another, consequential amendment, the Bill would have a similar 
provision in twice.  He would then have to try to move an amendment to get rid of the first provision.  The Bill 
already contains a clause that states that it is an offence to make a false and misleading claim, the penalty for 
which is clearly stated.  The Greens will therefore not be supporting the minister’s amendment. 

Amendment put and a division taken with the following result - 

Ayes (8) 

Hon Kim Chance Hon Adele Farina Hon Graham Giffard Hon Ljiljanna Ravlich 
Hon Sue Ellery Hon Jon Ford Hon Nick Griffiths Hon Ed Dermer (Teller) 

Noes (16) 

Hon Alan Cadby Hon Paddy Embry Hon Dee Margetts Hon Jim Scott 
Hon George Cash Hon Peter Foss Hon Norman Moore Hon Bill Stretch 
Hon Robin Chapple Hon Ray Halligan Hon Simon O’Brien Hon Giz Watson 
Hon Murray Criddle Hon Barry House Hon Barbara Scott Hon Bruce Donaldson (Teller) 

            

Pairs 

 Hon Ken Travers Hon Derrick Tomlinson 
 Hon Tom Stephens Hon Robyn McSweeney 
 Hon Kate Doust Hon Frank Hough 
 Hon Louise Pratt Hon John Fischer 

Amendment thus negatived. 

Clause put and passed. 

Clauses 94A and 100 put and passed.  

Clause 102:  Time for commencing prosecutions - 
Hon NICK GRIFFITHS:  I move - 

Page 68, line 8 - To delete “12 months” and insert instead “5 years”.  

Subclause (1) would then read -  

A prosecution for an offence against a taxation Act must be commenced within 5 years after the date on 
which the offence is alleged to have been committed. 

One of the fundamental principles behind this Bill is to provide a degree of standardisation where that can occur 
and when it is reasonable.  With respect to times, the policy decision is five years.  The Government considers 
that aligning the periods for refunds, reassessments, record keeping and prosecutions has an inherent logic that 
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would be lost if this amendment were not agreed to.  The five-year period arises throughout many parts of the 
Bill; for example, clause 17(1) reads - 

A taxpayer is not entitled to apply for a reassessment more than 5 years after the original assessment 
was made.   

Clause 79 of the Bill deals with the keeping of records “for at least 5 years”.  It is interesting to note that clause 
79 reads - 

A person required to keep a tax record under a taxation Act must, unless the Act otherwise provides, 
retain the tax record for at least 5 years after - 

(a) the date it was made by the person or, if it was not made by the person, the date it was obtained 
by the person; or  

(b) if it relates to a transaction, the date of completion of the transaction, 

whichever is the later.  

It would be a very interesting state of affairs indeed if that five-year requirement were in place, yet a prosecution 
had to be brought within 12 months.  Again, clause 102(1) currently reads -  

A prosecution for an offence against a taxation Act must be commenced within 12 months after the date 
on which the offence is alleged to have been committed. 

I note subclause (2), which mitigates the severity of the impact of this provision in terms of protecting the 
revenue.  It is important to note the wording of subclause (2), namely - 

However, if the alleged offence involves tax evasion, an intention to mislead or some other form of 
dishonesty, a prosecution for the offence may be commenced at any time.   

However, the point remains on the keeping of records and the like.  What is the point of keeping records for five 
years if no sanction can be reasonably employed, unless of course one looks at clause 102(2)?   

Clause 54 of the Bill refers to the capacity to make a refund.  Subclause (4) states -  

An application for a refund under this section must be made -  

. . .  

(b) if no period is fixed by a taxation Act - within 5 years of the date when the 
overpayment was made. 

In terms of how the administration of taxation is to operate, the appropriate period is considered to be five years.  
The committee has said that it should be five years for many areas, as I have pointed out.  To be consistent, it is 
suggested that five years be the period for prosecutions.  

Hon GEORGE CASH:  Clause 102 deals with the time for commencing prosecutions.  The Standing Committee 
on Legislation considered this clause and made some minor amendments to it in the interests of equity.   

I refer to the various clauses that the minister spoke about in his attempt to persuade the House on his 
amendment.  Clause 17(1) deals with time limits on reassessments and states -  

A taxpayer is not entitled to apply for a reassessment more than 5 years after the original assessment 
was made.   

That is the taxpayer’s right, so to speak.  It has nothing to do with the commissioner.  It grants a period in which 
a taxpayer can seek a reassessment.  The minister next referred to clause 54(4), which deals with the power to 
make a refund and states -  

An application for a refund under this section must be made -  

(a) within a period fixed by a taxation Act for making the application; or 

(b) if no period is fixed by a taxation Act - within 5 years of the date when the 
overpayment was made. 

Again, it seems reasonable to me that a taxpayer should have a reasonable period - that is, five years - in which 
to seek a refund when an overpayment has been made.  I turn now to clause 79, which is headed “How long tax 
records are to be kept” and reads -  

A person required to keep a tax record under a taxation Act must, unless the Act otherwise provides, 
retain the tax record for at least 5 years after - 
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(a) the date it was made by the person or, if it was not made by the person, the date it was 
obtained by the person; or  

(b) if it relates to a transaction, the date of completion of the transaction, 

whichever is the later. 

Penalty:  $20 000. 

It is a significant imposition on taxpayers to keep tax records for that length of time.   

I now move to clause 102, which is headed “Time for commencing prosecutions”.  I now turn to the imposition 
being placed on the commissioner.  For the purposes of certainty, the committee believed, and some witnesses 
who appeared before the committee believed, that for the purposes of certainty, a prosecution for an offence 
against a taxation Act must be commenced within 12 months after the date on which the offence was alleged to 
have been committed.  I do not think that is unreasonable in the sense of certainty; that is, knowing whether the 
commissioner will proceed with an offence against the taxation Act.  However, the committee was also very 
mindful of those people who seek to evade tax, and that is why subclause (2) reads in the following terms - 

However, if the alleged offence involves tax evasion, an intention to mislead or some other form of 
dishonesty, a prosecution for the offence may be commenced at any time. 

The time at which a prosecution might be taken is unlimited.  A prosecution for tax evasion, an intention to 
mislead or some other form of dishonesty - which, in my view, is a vague term, but we accept that the 
commissioner must have those powers - can be commenced at any time.  We are splitting hairs, because we say 
that 12 months should be the limit for a prosecution outside those provided for in subclause (2), and everyone 
knows where they stand.  In that regard, we cannot agree with the minister, who wants to reinsert five years, 
which would again make it an inequitable situation.  Just because other provisions in the tax Act state five years 
does not make it proper for the commissioner to commence prosecutions outside those provided for in clause 
102(2), which deals with some other areas.  The reason that tax records must be kept for a minimum of five years 
is obvious under clause 102(2).  In respect of the other two areas that the minister raised - that is, clauses 17(1) 
and 54, I think - it is obvious that the taxpayer is entitled to certainty, as is the commissioner, and that is what he 
gets with proposed clause 102. 

Hon DEE MARGETTS:  Perhaps the minister may be able to assist.  Given that the main Bill amalgamates the 
Pay-roll Tax Assessment Act 1971, the Stamp Act 1921, the Land Tax Act 1976 and the Debits Tax Assessment 
Act 1990, is there a limitation in those four Acts, as they stand, on the time within which a prosecution should be 
commenced? 

Hon NICK GRIFFITHS:  I refer the honourable member to appendix 3 of the sixteenth report of the committee, 
which sets out the relevant sections of each of the Acts.  Under section 59 of the Land Tax Assessment Act, the 
period is three years.  Under section 32 of the Debits Tax Assessment Act, the period is three years.  Section 38 
of the Pay-roll Tax Assessment Act 1971 provides for a period of three years, and section 117 of the Stamp Act 
also provides for three years.  There is uniformity, but the period is three years.   

Hon DEE MARGETTS:  I thank the minister for that clarification.  However, as I do not have all those Bills in 
front of me, could the minister advise whether that was for any kind of evasion or specifically for an offence 
against the Act?  This includes a wider scope for tax evasion, so was there any qualification in those three years?  
I am not trying to be difficult.   

Hon NICK GRIFFITHS:  I would need to look at each and every one of them and read them out to the member, 
because I do not remember precisely what they say off the top of my head.  Section 38 of the Pay-roll Tax 
Assessment Act reads - 

(1) A prosecution in respect of any offence against section 37 may be commenced at any time 
within 3 years after the commission of the offence. 

(2) A prosecution in respect of any offence arising under section 35(1)(a) or (c) may be 
commenced any time. 

Section 37 reads - 

Any person who, by any wilful act, default or neglect, or by any fraud, art or contrivance whatever, 
avoids or attempts to avoid pay-roll tax chargeable under this Act, shall be guilty of an offence. 

Section 35(1) reads - 

Any person who - 
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(a) fails or neglects duly to furnish any return or information or to comply with any 
requirement of the Commissioner as and when required by this Act, or by the 
Commissioner; 

. . . 

(c) makes or delivers a return which is false in any particular or makes any false answer 
whether orally or in writing; 

Does the honourable member want me to go through each and every one of the other matters that I referred to by 
reference to the committee report?   

Hon DEE MARGETTS:  I am grateful to the minister for that clarification.  I do not want to be seen to be 
reducing the capacity for prosecuting tax offences.  The minister sounded a bit annoyed about being asked what 
those provisions were, but it was reasonable to ask what the context was.  We have only one recommendation in 
the committee report; that is, the Law Society recommended that the period be reduced to one year.  I am not 
sure - perhaps someone could enlighten me - whether that was in line with the written submissions of other 
bodies.  This is an area in which there might be some room for compromise.  I respect the work the committee 
has done and I would be prepared to suggest on behalf of the Greens (WA) that moving to five years is going too 
far.  Given the requirements of the taxpayer, it might not be unreasonable to retain the status quo.  If the minister 
is in agreement with that and came up with a form of words that changed that section to three years after the date 
on which the offence is alleged to have been committed, I would support him.   

Amendment, by leave, withdrawn. 
Hon NICK GRIFFITHS:  I now move -  

Page 68, line 8 - To delete “12 months” and insert instead “3 years”.   

Hon GEORGE CASH:  Following the lead of Hon Dee Margetts and in particular the question she raised, I do 
not have before me tonight all the documentation the Legislation Committee considered.  I have the Law Society 
of Western Australia’s submission, which confirms that the period should be changed to one year.  The Law 
Society argued that five years, as was originally provided for in subclause (1), was far too long and would lead to 
great uncertainty.  That is the argument reflected in the committee’s report.  However, given the issues that have 
been raised by the minister and the discussions I have been able to have with Hon Dee Margetts behind the 
Chair, we do not seek to reduce unnecessarily the powers of the commissioner.  We would be prepared to accept 
a three-year period in which to advance prosecutions in accordance with clause 102(1).  We recognise that clause 
102(2) provides the commissioner with an unlimited time to commence prosecution, so long as the prosecution is 
within the scope of that subclause.  We support the proposition advanced by the minister that the time for 
commencement of a prosecution in clause 102(1) be three years.   

Amendment put and passed.   

Clause, as amended, put and passed.   

Clause 107:  Service on agent or representative of taxpayer - 
Hon NICK GRIFFITHS:  This is a different area of process.  Clause 107 deals with who is to be served with a 
notice or other document.  I move -  

Page 72, after line 3 - To insert the following subclause -  

(1) A notice or other document to be served on taxpayers who are jointly liable for tax is 
taken to have been served on both or all the taxpayers if served on any one of them.  

This is proposed to deal with the current practice for the issue of land tax and debits tax assessment notices.  
Under the current land tax system, only one tax notice is issued to joint owners.  Although it is generally 
addressed to all joint owners, it is issued to only one address.  This is a reflection of the fact that all joint owners 
of land are jointly and severally liable for the payment of land tax.  The alternative would be to issue a separate 
notice to each taxpayer.  As the taxpayers are jointly and severally liable, the notice would show the whole land 
tax amount.  This has the potential to cause confusion in the context of land tax, with the result, in some cases, of 
the payment of more than 100 per cent of the tax.  Clearly, that would lead to adjustments being made.  It has the 
potential for confusion.   

The second area concerns assessment notices issued for debits tax.  Notices are issued directly to financial 
institutions even though an account holder and the financial institution are usually jointly liable for the debits tax 
payable.  I am advised that debits tax assessments commonly arise from audits and cover more than one of a 
financial institution’s account holders.  It is considered to be impractical and inefficient to issue individual 
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notices to financial institutions and each account holder for what are usually only small individual amounts.  
Assessment notices for stamp duty are issued to the lodging party.  Final notices, which advise of a late payment 
penalty, are also issued to the lodging party.  Final demand notices, which indicate that a penalty has been 
imposed and that recovery action will proceed if payment is not made, are issued directly to each liable party. 

Hon GEORGE CASH:  When Hon Dee Margetts and I had the opportunity to speak with officers from the 
Office of State Revenue, we indicated that there might be an opportunity to consider some amendments, as we 
did not want to see the commissioner put in the position in which it could be claimed he was wasting money by 
duplicating the service of notices.  Clause 107 was one area in which we thought there was opportunity for 
discussion.  I will advise the Chamber of the reasoning of the committee so that it will understand where the 
committee was coming from.  In its original form, clause 107 comprised four subclauses.  Subclause (1) stated - 

A notice or other document to be served on taxpayers who are jointly liable for tax is taken to have been 
served on both or all the taxpayers if served on any one of them. 

The committee had a number of examples put to it.  In general discussion a number of examples were raised 
when that provision could cause a notice to be served on one person and no notice be served on other people.  
The other people would be held jointly and severally liable provided the commissioner served a notice on at least 
one of the parties.  In that regard, the committee was of the view that, with the exception of partnerships, service 
on one taxpayer who is jointly liable with others, or on one member of an unincorporated association, should not 
be taken as service on all taxpayers concerned.  As result of that, clause 107(4) in the original Bill was deleted.  
The committee believed that clause 107(1) had the potential to operate with undue harshness and potentially to 
allow taxpayers to be prosecuted for the failure to meet a liability when they were not even aware that a debt was 
owed.  That was very much the principle that the committee worked on.  The minister has indicated that with 
land tax and debits tax it is usual to serve one notice.  That is correct, is it not? 

Hon Nick Griffiths:  Yes.  Land tax and debits tax together. 

Hon GEORGE CASH:  Yes.  A single notice.  I would prefer to amend the clause as it relates to land and debits 
tax so that one notice of assessment be served under the Acts relevant to those taxes and all taxpayers be served 
if they are jointly and severally liable under other Acts.  However, I am prepared to listen to the views of other 
members.  As I said, this is one of the clauses in which the Opposition believed there was an opportunity for 
movement.  The minister’s decision, if we agreed with it, is not in keeping with representations made to the 
Legislation Committee.  However, as has already been acknowledged, perhaps we as members of Parliament 
have a wider obligation than the obligation of those who put forward that narrow view.  I am interested to hear 
any other member who wishes to express a view on this clause. 

Hon DEE MARGETTS:  Clause 107(2) in the new Green Bill states -  

A notice or other document to be served by the Commissioner on a partnership is taken to have been 
served on all members of a partnership if it is served on any member of the partnership. 

Will the minister enlighten us about the subclause he proposes to insert?  Is it intended to insert it before 
subclause (1)?  What extra information does the minister’s amendment provide?  In effect, these are two similar 
subclauses.   

Hon NICK GRIFFITHS:  The amendment I moved is targeted at ensuring the current arrangements for service 
can continue when parties are jointly liable.  Clause 107(1)(a), as it is now before the Committee without the 
proposed amendment, refers specifically to somebody who has an apparent authority to accept service of the 
notice or other document.  Paragraph (b) refers to the lodging party.  Clause 107(2) deals with a partnership.  A 
partnership may be liable for any of the types of tax that the State imposes, such as stamp duty or payroll tax, in 
addition to debits tax and land tax.  A partnership is a legal arrangement in which a partner has that joint liability. 

Hon DEE MARGETTS:  I cannot say that I am much wiser.  A notice or other document would be served on 
taxpayers who are jointly liable for tax, another notice or document would be served by the commissioner on 
various groups of people, and yet another notice or document would be served by the commissioner on a 
partnership.  Would it not be easier to roll into one those notices or documents?  I am perplexed about the reason 
for two similar subclauses.   

Hon NICK GRIFFITHS:  The amendment is designed to deal with the debits tax and land tax problem.  I 
understand the point the member is making.  Clause 107(2) deals specifically with a partnership.  A partnership 
deals with all types of tax for which it may be liable. 

Hon GEORGE CASH:  I understand where the minister is coming from.  At the moment, clause 107(1) states - 

A notice or other document to be served by the Commissioner may be served on - 
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(a) an agent with apparent authority to accept service of the notice or other document; 

That is fairly wide.  It is sufficient as long as the commissioner believes that a person is acting with apparent 
authority to accept service of the notice or other document.  If the minister says that in respect of land tax and 
debits tax there is a need to qualify clause 107, I suggest that he insert the words “land tax or debits tax” so that 
we understand where we are going.  If that is done we may be able to come to some arrangement.  I indicate that 
my colleague Hon Dee Margetts feels the same way. 

Hon DEE MARGETTS:  Clause 107(1) does not indicate that it deals with land tax or debits tax only.  If clause 
107(1) was never meant to deal entirely with land tax or debits tax, I assume that, if the amendment were passed, 
it would be subclause (2) and there would be a separate subclause (3).  I assume we would add something that is 
required for a specific tax.  We currently have the same directions under subclauses (1) and (2). 

Hon NICK GRIFFITHS:  I note the points being made.  If the Committee bears with me, I will draft a form of 
words that I trust will be acceptable.   

I seek leave to withdraw the amendment and substitute a further amendment to read - 

(1) A notice or other document to be served on taxpayers who are jointly liable for land tax or 
debits tax is taken to have been served on both or all the taxpayers if served on any one of 
them. 

That includes the words contained in the amendment before the Committee at this stage, but inserts after the 
word “for” in the second line the words “land tax or debits”. 

Amendment, by leave, withdrawn. 
Hon NICK GRIFFITHS:  I move -  

Page 72, after line 3 - To insert the following subclause -  

(1) A notice or other document to be served on taxpayers who are jointly liable for land 
tax or debits tax is taken to have been served on both or all the taxpayers if served on 
any one of them. 

Hon GEORGE CASH:  I am pleased that the minister has now clarified that position.  I do not believe that the 
commissioner has been put at any disadvantage.  In fact, it is now clear how the service on agents or 
representatives of a taxpayer is to occur, and in that regard we support the amendment as proposed by the 
minister.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 108:  Method of service by Commissioner - 
Hon NICK GRIFFITHS:  In light of the Committee’s decision on clause 67, I do not propose to move the 
amendment standing in my name.  

Clause put and passed. 

Clause 118:  Practices - 
Hon NICK GRIFFITHS:  The Government will vote against this clause.  It is considered that there is no need to 
legislate for a requirement for the commissioner to publish his administrative practices in the manner proposed.  
Although the Government understands the need for taxpayers to have clarification, it is considered that a 
requirement for the commissioner to publish a practice before he can direct his staff to observe it introduces a 
bureaucratic overhead on the administration of the State’s revenue.  My advice is to the effect that this practice is 
not undertaken in any other Australian jurisdiction.  

Hon GEORGE CASH:  Clause 118 deals with practices.  One of the recurring issues that the committee was 
required to consider was the practices that exist within the Office of State Revenue and whether those practices 
were sufficiently well known by practitioners in particular and also by taxpayers who are required to respond to 
tax assessments.  There is no doubt that the recurring theme was that insufficient education is provided by the 
Office of State Revenue about the practices that are carried out in the assessment of tax.  The committee spent 
some time considering the issue of the publication of these practices.  The minister raised the point in respect of 
clause 118(2), which reads -  

The Commissioner cannot establish or direct a practice to be observed unless the Commissioner first 
publishes that practice.   
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I make the point that that does not prevent the commissioner from developing a new practice.  It says that the 
commissioner is able to develop a new practice, but before it can be put into effect it has to be published.  It says 
no more.  Therefore, I do not agree with the minister’s proposition that this will cause undue hardship for the 
commissioner.  It seemed to me when the committee was taking evidence from and listening to the officers from 
the Office of State Revenue that they were keen that more people understood exactly where the Commissioner of 
State Revenue was coming from in respect of the practices that are adopted by his office.  What the committee 
wanted is greater transparency of the practices that are carried out by the Office of State Revenue.  That would, 
of course, require greater accountability once the community at large became more aware of the existing 
practices and of new practices as they are developed.  The question of practices was discussed at length by the 
committee.  It is an important element in providing balance and equity to the taxpayer.  My understanding is that 
although the committee in the glossary requires the word “publish” to mean “publish in the Government 
Gazette”, the Government is proposing an amendment that will enable a summary to be published in the 
Government Gazette and the practice as a whole to be published on the Office of State Revenue’s web site.  We 
will consider that matter when we get to it.  However, the committee is very firm on the fact that existing 
practices for the assessment of tax should be able to be understood by the taxpaying community; and that is 
exactly what is intended by clause 118.   

Hon DEE MARGETTS:  It is true that the committee recommended that the word “publish” mean “publish in 
the Government Gazette”.  It was argued earlier in the debate that publication in the Government Gazette would 
cost the world and would be too much of an imposition on the Office of State Revenue.  Therefore, in 
discussions behind the Chair last week we came to a proposal that seemed to me to be a reasonable compromise; 
that is, publication can mean simply an advertisement in the Government Gazette directing people to where they 
can find that kind of information.  In other words, people will be told that the current practices of the Office of 
State Revenue can be found on the web site; and if those practices are to be changed, the public will be alerted to 
that fact.  That will mean that everyone will be able to find out what the practices are.  I remember that Hon 
Peter Foss was keen that that would not necessarily mean that the Office of State Revenue could not publish 
more fulsome detail as required.  However, I thought that was a reasonable compromise.  It is not unreasonable 
that some advertisement be made available in the Government Gazette to tell people where to find the current 
practices of the Office of State Revenue, or to alert the public to the fact that it has changed its practices and to 
tell the public where it can find these changes.  

Hon PETER FOSS:  The response from the Office of State Revenue is one that has caused me at least to pause at 
the assurance from the taxation people that we can trust them.  Surely they must produce information on these 
practices to be used by their own officers.  Therefore, presumably that exists somewhere; if it does not, it should 
do.  Presumably if they introduce a new practice, some form of memorandum will go around or maybe the 
information that sets out the new practice will be put on the Internet.   

The talk of an administrative burden left me totally puzzled.  Surely somewhere there must be a manual; in fact, 
we had some talk about manuals and practices.  Surely if the taxation people are following a practice, they have 
written it down.  It is rather frightening if the only way one can find out what the practices are is to work for the 
Office of State Revenue for a lengthy period and absorb the information by some process of osmosis.  I cannot 
believe that is the case.  I am sure that there is some method and process of office administration that lays down 
the practices that officers are to observe and that if they are not in the practice book, they must not be observed.  
Without an intimate knowledge of the taxation system, I cannot say that it exists, but I cannot believe that in this 
day and age such a manual and instruction does not exist.  If it is there, why can everybody not see it?  Why can 
we not find out how tax is being imposed?  If the practices are to be changed, why can we not be privy before it 
happens?  After all, it will have some significant impact on the ordinary taxpayer.  It does not seem unreasonable 
that taxpayers should know what it is.  There are other provisions in the Bill in which those practices are relevant 
because of certain other consequences.   

That is my simple view of it.  The fact that the taxation people are persisting with the statement that it imposes 
an unreasonable administrative burden causes me to pause.  I must say, “Hang on, is this really an argument that 
they want to put forward?”  I believe that not only is it an unreasonable argument but also it undermines their 
credibility as representatives of a responsible government department that they are not prepared to do it.  
Persisting with this has a double disadvantage so far as the taxpayer is concerned.  It lends some credence to 
some of the complaints from some of the witnesses that taxation people are sometimes difficult to deal with.  I 
do not believe that it is a big problem to have the information on the Internet, especially now that all public 
libraries have access to the Internet.  Even if people do not have access to the Internet in their own homes, they 
can gain access to it.  People at Giles weather station would probably have access to the Internet but not to the 
Government Gazette.  Certainly in some remote parts of the State, people might have to have somebody post it to 
them if they want to see it, but surely it is easy to publish the information on the Internet.  It does not have to be 
updated in multiple prints; it can just be updated, put on a computer and made available to everybody.  I believe 
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it is a very sensible way of doing things, and I would have thought it an absolute minimum that would be 
expected in this day and age.   

Clause put and passed. 
Glossary - 

Hon NICK GRIFFITHS:  The only amendment I propose to move is the last one on the Notice Paper.  The other 
amendments fall by the wayside because to move them would be inconsistent with the Committee’s decision 
regarding clause 67.  I therefore move -  

Page 80, line 24 - To delete the line and insert the following definition - 
“publish”, for the purposes of sections 30 and 118, means -  

 (a) arrange for a summary of a new policy or a change in policy to be advertised 
in the Gazette; and 

 (b) arrange for the current policy to be made available, at no cost, on an 
appropriate internet site or from the Office of State Revenue; 

In moving that amendment I note the words recently stated by Hon Dee Margetts and I thank her for her 
contribution towards the discussions behind the Chair and her observations made earlier.  I also note the 
observations made by Hon Peter Foss. 

Hon DEE MARGETTS:  What a fabulous idea.  I do not know why I did not think of it myself! 

Hon GEORGE CASH:  For the reasons that have been articulated by Hon Peter Foss, we support this clause, 
although it is not the preferred position of Hon Peter Foss or, I am sure, members of the Standing Committee on 
Legislation generally.  However, we are realists and acknowledge that an Internet site that shows the various 
policies and any changes to policy will be more up to date than back issues of the Government Gazette that 
might contain the practices and policies of the department.  With those comments, we support the minister’s 
amendment. 

Hon DEE MARGETTS:  Although I was somewhat flippant earlier, this amendment resulted from a 
compromise, because it does not incur an enormous expense but appears to meet the concerns not only of the 
Standing Committee on Legislation but also of people who sent submissions to the committee and who sought 
some means of clarifying the administration of tax.  This will be a positive step towards that.  I thank all those 
concerned for making those moves towards the compromise.  

Amendment put and passed. 

Glossary, as amended, put and passed.  

Postponed clause 69:  Charge on land to secure stamp duty -  
Resumed from 5 December on the following amendment moved by Hon Nick Griffiths (Minister for Racing and 
Gaming) -  

Page 45, after line 5 - To insert the following subclause - 

(1) If stamp duty payable under item 4, 10, 14A, 15, 17 or 19 of the Second Schedule to 
the Stamp Act 1921 on an instrument in relation to land as defined in section 76 of 
that Act is not paid by the due date, the Commissioner may lodge a memorial with the 
Registrar of Titles to create a charge on the land for the unpaid stamp duty. 

Hon NICK GRIFFITHS:  The Committee may recall the debate that occurred last Thursday regarding an 
amendment I moved to clause 69.  Further consideration of the amendment was postponed because in the 
discussion that followed my moving the amendment it was considered that potential difficulties could arise.  The 
opportunity was taken, as foreshadowed, to give the matter further consideration in light of the constructive 
suggestions made by members of the committee.  In that regard, I note the contribution of Hon Peter Foss.  I 
have had circulated two new amendments to clause 69, which I suggest deal with the difficulties raised in the 
discussion that took place in the Committee last Thursday.  I have already moved an amendment as follows - 

Page 45, after line 5 - To insert the following subclause - 

(1) If stamp duty payable under item 4, 10, 14A, 15, 17 or 19 of the Second Schedule to 
the Stamp Act 1921 on an instrument in relation to land as defined in section 76 of 
that Act is not paid by the due date . . .  

In accordance with the document that I have circulated I seek leave to amend the amendment. 
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Leave granted. 

Hon NICK GRIFFITHS:  I move -  

To insert after “due date” the following words  

because it is taken not to be paid under subsection (4) 

If these words are inserted, the proposed new subclause would continue -  

the Commissioner may lodge a memorial with the Registrar of Titles to create a charge on the land for 
the unpaid stamp duty. 

As we are dealing with the same problems that emerged in that debate, with the leave of the Committee I will go 
on to move that on page 45, after line 28 a new subclause (5) be inserted to read -  

A memorial under subsection (1) creating a charge on land for stamp duty payable in relation to a 
transaction cannot be lodged until the title to the land has been transferred in accordance with the 
transaction. 

That amendment deals with the hypothetical situation raised by Hon Peter Foss before the Committee resolved to 
postpone consideration of this clause.   

Hon GEORGE CASH:  The Opposition understands the amendment proposed by the minister.  When we were 
discussing clause 69 the other day, reference was made to the Stamp Act 1921.  It became obvious that a 
distinction needed to be made between property as land and property that might comprise instruments and other 
matters.  It is now the minister’s view that this amendment will clarify the position on behalf of the 
Commissioner of State Revenue.  I have spoken to my colleague Hon Peter Foss, who initially raised the 
apparent gap in the clause, and he has indicated to me that although he has not had an opportunity to completely 
consider the words, as long as the minister is of the view that they will satisfy the Office of State Revenue, we 
will not object to the words that are proposed to be inserted at this stage.  The key words are “in accordance with 
the transaction”, which are in the second amendment.  If the minister believes that this amendment will now 
achieve the purpose discussed the other day, the Opposition will accept the amendment.  

Hon NICK GRIFFITHS:  The words to be inserted through this amendment, combined with the next 
amendment, deal with the problem that was raised.  Both amendments need to be made.  

Hon RAY HALLIGAN:  I am not sure whether I should raise this point at this stage, but it appears that it might 
be the right time.  I ask a point of clarification on subclause (4), which states -  

If a cheque given in purported payment of stamp duty is dishonoured on first presentation (even though 
the due date may not have arrived when the cheque is dishonoured), . . .  

To my understanding, there are different ways in which a cheque can be dishonoured, and it need not be through 
the lack of funds.  The cheque could be postdated or lack a signature, or the figures may differ from the words on 
the cheque, which may cause it to be dishonoured, even though funds are available.  Was the clause intended to 
mean that the dishonour be through lack of funds, and why is it on first presentation, even though the cheque 
may have been received prior to the due date?  If it were just a technicality, as distinct from lack of funds, it may 
be possible to get the cheque back to the drawer and to the agency prior to the due date. 

Hon NICK GRIFFITHS:  Hon Ray Halligan has raised an interesting point.  I believe the simple answer is that 
when people draw cheques, it is their responsibility to make sure they are honoured. 

Hon RAY HALLIGAN:  That may be the case in a perfect world, but these things happen all the time.  The only 
reason I raise it is that this clause will put into effect this memorial, even though, by waiting a short while under 
the scenario I presented, there may be no need to institute that memorial. 

Amendment put and passed. 
Hon NICK GRIFFITHS:  I now move - 

Page 45, after line 28 - To insert - 

(5) A memorial under subsection (1) creating a charge on land for stamp duty payable in 
relation to a transaction cannot be lodged until the title to the land has been 
transferred in accordance with the transaction. 

Amendment put and passed. 

Postponed clause, as amended, put and passed. 

Bill reported, with further amendments.  
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Hon GEORGE CASH:  I seek a point of clarification from the minister.  Did the House adopt the other two 
reports the other day?   

Hon Nick Griffiths:  No.  

Hon GEORGE CASH:  I stand to be corrected, but before we move on I just ask whether those reports are to be 
adopted.  

Hon NICK GRIFFITHS:  I understand that the House went back into Committee for the recommittal of one Bill.  
Consideration of the reports of orders of the day Nos 30 and 31 has not taken place yet.  I understand that the 
Leader of the House has proposed to deal with those matters tomorrow.  When we deal with the Taxation 
Administration Bill and orders of the day Nos 30 and 31, we will then move to consideration of the reports on 
those three Bills, followed by the third reading.  We will then polish off the other Bills, noting, of course, that the 
two land tax Bills are still to go through their second reading debate.  I understand from the Leader of the House 
that that will be done tomorrow.  Perhaps it is better to do it that way when there are so many of them, and it is 
important that I do my juggling act!   
 


